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June 10, 2016

Re: Howard CountY Board of Education
Craig O’Donnel] Complainant

June 10, 2016

Complainant Craig O’Donnell primarily alleges thidwe Howard
County Board of Education (“school board”) violated Open Meetings Act
by meeting behind closed doors to evaluate thergupedent’s performance
and discuss the renewal of her contract. Complaialso alleges that the
school board violates the Act because it keepstemriminutes of some
meetings but provides live, streaming audio minfibeothers and that the
school board does not sufficiently invite the palbdi attend its votes to meet
in closed session and does not sufficientIP/ igcltssreasons for meeting in
closed session. Further, Complainant alleges tiesthool board did not
provide any notice of two meetings in December 2015
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In keeping with our longstanding advice and the@nguage of the
Act,! we conclude that the public was not entitled tsesbe the school
board’s evaluations of the superintendent’s peréoroe. Also, had the
school board met the conditions for closing a nmggtihe public would not
have been entitled to observe its discussions aheutcompensation.
However, we conclude that the school board violatexd Act by posting
some meetings as entirely closed and not postingretat all, and by not
disclosing, before meeting in a closed sessionstheol board’s reasons for
excluding the public. As a more technical matiérthe school board
continues to issue its closed-session summariaglasument separate from
the minutes of its next open-session, those minotast incorporate the
summaries by reference. We further find that tHeetboard violated the
Act by failing to give notice of its December 3,180meeting.

We begin with the Complainant’s assertion that sisool board
should have admitted the public to its performaeseluations of the
superintendent. As explained inAMCB Opinions 123 (No. 95-5)(1995),
and again in 3DMCB Opinions 159 (No. 01-18)(200I),school boards
perform an administrative function when they condac performance
evaluation, and a public body’s performance of @miaistrative function is
not subject to the Act. We incorporate both exateoms here and conclude
that the Act did not apply to the meetings that sikbool board held in
November 2015 to conduct performance evaluationhs.fact that the school
board completed, and disclosed, written closingestants for these
meetings does not mean that they were subjecetdd¢h See, e.g., 9 OMCB
Opinions 206, 214 (2015) (noting that ethics consiois acted “prudently”
in creating a closing statement for an administeafunction session given
some uncertainty about the scope of the exclubutrthat it was not required
to do so)® The applicability of the administrative exclusiexception does
not depend on “how important the matter might besatered or how keen
the public interest in it.” OMCB Opinions 290, 292 (2015) (quoting 8
OMCB Opinions 107,109 (2012).

We turn next to the Complainant’s assertion that $hhool board
should have publicly discussed the renewal of tipesntendent’s contract
before acting on it. As explained inAMCB Opinions 123 and 30DMCB
Opinions 159, discussions involving approval of a superidant’s contract
are “quasi-legislative” in nature and subject te fict. Therefore, the school
board could not exclude the public from its meeting discuss the
superintendent’'s contract unless the topic fellhimitone of the Act’s

! Statutory citations are to the General Provisiongicke of the Maryland
Annotated Code (2014, with 2015 supp.)

2 These opinions are posted at
https://www.oag.state.md.us/Opinions/Open1995/o0mpsf and
https://www.oag.state.md.us/Opinions/Open2001/od®.bdf

3 https://www.oag.state.md.us/Opinions/Open2013/9&@06pdf




10 Official Opinions of the Compliance Board 57 (2016) 59

fourteen exceptionsSee 88 3-101(i) Ydefining “quasi-legislative” functi@in
3-305 (permitting public bodies to close a meetinder an exceptiorf).For
its Januar?/ 12, 14, and 21, 2016, meetingfs, theatdboard claimed the
“personnel exception,” which permits a public badyold a closed session
to discuss the “appointment,” “employment,” “compation,” or
“performance evaluation” of an “appointee, emplqyee official” over
whom the public body has jurisdiction. § 3-305(h)(1

For the scope of the personnel exception, we irmat? our opinion

at 9OMCB Opinions 167 ﬁ2014), where Complainant had alleged thawa t
council had impermissibly discussed a manager’'sraonin closed session.
There, we concluded that the town council’s dismmsdell within the
exception.See id. at 169 (applying the exception now codified a8-8§
305(b)(1) of the General Provisions Article of tMaryland Annotated
Code). To the same effect, we concluded @MCB Opinions 123 that a
school board’s discussion about a superintendeatigact amendment “was
ﬁerm|55|bly done in closed sessiofd! at 124. We reach the same result

ere: the school board permissibly excluded thdip@tom its discussions
about the superintendent’s employment contraciowavyer, on December
10, 2015, the school board held a closed meetinghath it “reviewed the
process” of the superintendent’s evaluation andcussed modifications.”
We cannot tell from this description whether thecdssion was part of the
evaluation (and thus administrative), part of toettact renewal discussions
(and thus within the personnel discussion), oreiadta review of the
evaluation process generally and the need for aaglifioations to it. A
discussion of the process %enerally would have eded the scope of the
personnel exception, which is confined to the dismn of a particular
employee’s employment, and would not have been@idtrative in nature.

Next, we address Complainant’s allegations thastt®ol board did
not give proper notice of the closed meetingsitiald on December 3 and
December 10, 2015. The December 3 session didfatiowithin the
administrative exclusion discussed above or angro#xclusion, so the
meeting was subject to the Act, and, more spediice the public notice
requirement in 8§ 3-302. From the information pr@ddo us, it appears that
the school board did not give public notice of December 3 meeting and
therefore violated § 3-302. As above, we do nowkidether the December
10 meeting was subject to the Act.

As to the allegations concerning the school boactbsed-session
practices, several principles apply. First, theljgub entitled to observe the
public body’s vote to close a meeting, so the mublbdy must be given
notice of the open meeting at which the vote wdl lield. A notice of a
“closed meeting” is insufficient. We incorporateGMCB Opinions 150
(2013), where we explained this principle and gaseice on wording for
notices of meetings that will only be open for msgs of the vote.

4 Statutory citations are to the General Provisidaticle of the Maryland
Annotated Code (2014, with 2015 supp.)
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Second, before a public body meets in closed sgesaspresiding
officer must preﬁare a written statement that diesapplicable statutory
exception, lists the topics to be discussed, aaigsthe reasons for closing
the meeting. 8 3-305(§d). The closing statementsigeal to us specify the
topics to be discussed under a heading for “theargzafor closing” and omit
the school board’s reasons for exclu mgljthe pulbbin the discussion of
those topicsS. Additionally, when a public body closes a meetimgier the
exception that permits a public body to close atmgen order to comply
with a requirement in another lagee § 3-305(b)$), the public body should
cite or describe that other law, and when a puimidy cites an exception, it
should specify the topic that corresponds to it. &etailed advice on the
elements of proper closing statements, we refes¢heol board to ©MCB
Opinions 15 (2013) and Chapter 5 of the Open Meetings Aahivhl (2015).

Third, the Act requires public bodies to includeswmmary of the
closed session in the minutes of its next openi@@s$he school board
apBarently posts these summaries as separate @nihiio ensure that the
public knows where to find them, the school boapgn-session minutes
should report that the closed session was heldypacate the summary by
reference, and tell the public where to find it.

Finally, we address Complainant’s (?eneral assertiat a public
body that provides live streaming archived videcsoime of its meetings
must do so for all of its meetings. Nothing in fe supports the proposition
that a public body that adopts streaming videotssminutes for some
meetings must do so for all. Such a requirementidvmake little sense for
public bodies that meet in locations without thapability, as might occur
with a site visit, or on a day when staff are nedimble to operate the
equipment. A public body does not violate the Bgposting some minutes
in video form and some in written form.

5 For example, a public body that invokes the parsbaxception to hold a closed
session on filling a vacancy might state (if acterghat the members are closing
the meeting so that they can “discuss the qualifinoa of candidates candidly
without potential harm to the reputation of any laggmt.” 4 OMCB Opinions 46,
49 (2004). And, a public body that invokes theeptmon for “acquisition of real
property for a public purpose,” 8§ 3-305(b)(3), ntiglo so “to avert speculative
increases in land prices.” @GMCB Opinions 245, 247 (1997). The disclosures of
such reasons are unlikely to compromise the configigy of the actual
discussionSee id. At the same time, the disclosures cause the reedf the
public body to actually consider, before voting, ettter a closed session is
necessary, and they tell the public why it is beargluded See 4 OMCB Opinions
46, 48-49 (2004) (explaining the purpose of thairegnent).
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Conclusion
As detailed above, we have found that the schoatdwiolated the

Act with regard to various public notice and distlee requirements
applicable to closed sessions subject to the Act.

Open Meetings Compliance Board

Jonathan A. Hodgson, Esg.
April C. Ishak, Esqg.



